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General

1  Whatis the legislation applying specifically to the behaviour of dominant
firms?

The behaviour of dominant firms is regulated by the Com-
petition Law of the Republic of Latvia (the Competition Law),
effective as of 1 January 2002. The secondary legislation in the
area of competition law comprises regulations issued by the
Latvian Cabinet of Ministers.

Article 13 of the Competition Law , which is nearly a carbon
copy of article 82 of the EC Treaty, prohibits abuse of a dominant
position in any manner in the territory of Latvia.

2 Does the law cover conduct through which a non-dominant company
becomes (or attempts to become) dominant?

The Competition Law does not expressly address conduct through
which a non-dominant company becomes dominant. But, it does
prohibit and declare null and void agreements between market
participants, the purpose or effect of which is hindrance, restric-
tion or distortion of competition in the territory of Latvia, includ-
ing agreements regarding:

e any form of direct or indirect fixing of prices or tariffs or
guidelines for their formation, as well as regarding exchange
of information relating to prices or provisions regarding
sale;

e restriction or control of the volume of production or sales,
markets, technical development or investment;

e division of markets by territory, customers, suppliers or other
conditions;

e provisions which make the conclusion, amendment or termi-
nation of a transaction with a third person subject to accept-
ance of obligations which, according to commercial practice,
are not relevant to the particular transaction;

® participation or non-participation in tenders or auctions or
regarding provisions for participation (or non-participation),
except for cases when competitors have publicly announced
their joint tender and the purpose of such tender is not to
hinder, restrict or distort competition;

e applying unequal provisions in equivalent transactions with
third parties, creating competitive disadvantage for such
third parties; and

e action (or failure to act) as a result of which another market
participant is forced to leave a relevant market or the entry of
a potential market participant into the market is made more
burdensome.

The above list is not exhaustive and is aimed to highlight only
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the gravest violations of the competition rules. Each agreement
has to be assessed on its own merits and against the background
of possible effects on competition.

Also, the competition council may prohibit a merger if, as a
result of which, a dominant position is created or strengthened.

3 s the object of the legslation and the underlying standard a strictly
economic one or does it protect other interests?

The object of the Competition Law is defined as the protection,
maintenance and development of free, fair and equal competition
in the interests of the public in all economic sectors and restric-
tion of market concentration.

4 Are there any rules applying to the unilateral conduct of non-dominant
firms? EU countries only: Is your national law relating to the unilateral
conduct of firms stricter than article 82?

The Competition Law does not impose stricter provisions for

unilateral conduct than article 82.

There are no specific provisions applying to unilateral conduct
of non-dominant firms. The Competition Law, however, contains
a general prohibition against unfair competition practices equally
applicable to all market participants. The law prohibits activi-
ties which may result in the violation of laws or fair commercial
usages and in the hindrance, restriction or distortion of competi-
tion. The list of unfair competition practices includes:

* use or imitation of a legally used name, distinguishing marks
or other features of another market participant if such use
may be misleading as regards the identity of the market par-
ticipant;

* imitation of the name, external appearance, labelling or
packaging of goods produced or sold by another market
participant, or use of trademarks, if such imitation or use
may be misleading as regards the origin of the goods;

e dissemination of false, incomplete or distorted information
regarding other market participants or their employees, as
well as economic significance, quality, form of production,
characteristics, quantity, usefulness, prices, their formation
and other provisions in respect of the goods produced or sold
by such a market participant, if it may cause losses to such
other market participant;

e obtaining, use or distribution of information which contains
the commercial secrets of another market participant without
the consent of such participant; and

e coercion of employees of another market participant with
threats or bribery to create advantages for one’s own eco-
nomic activity, thereby causing losses to the market partici-
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pant.

5 Isthere a sector-specific control of dominance?

Save for certain exceptions applying to the financial sector, no
other industries are specifically regulated by the Competition
Law.

Certain sector-specific provisions governing activities of the
public utilities and other service providers are contained in spe-
cial laws, such as the Energy Law, Electronic Communications
Law, Postal Law, etc. For example, the Energy Law expressly
prohibits operators of the energy systems to abuse their position
by undertaking activities not directly related to fulfilment of their
tasks, imposes the obligation to ensure transmission capacities to
autonomous producers of energy. Another example is the Elec-
tronic Communications Law, which provides that an electronic
communications merchant with a significant influence in access
and interconnection markets can be made subject to obligations
of transparency, equal treatment, provision of access to electronic
network, etc.

Public utilities are supervised by the Public Utilities Commis-
sion. One of its tasks is promotion of competition in the regulated
sectors.

6  What s the relationship between the sector-specific provisions and the
general abuse-of-dominance legislation?

Potential violations of the provisions of the Competition Law in
the regulated sectors shall be investigated in the light of sector-
specific legislation and requirements.

For example, during 2003 and 2004 the Competition Coun-
cil received a number of complaints about potential abuse of a
dominant position in the telecoms sector via the imposition of
unfair methods for calculating tariffs for interconnections and
applying discriminating provisions to new operators. The Com-
petition Council was unable to address the situation, however,
because the electronic communications law provides that the con-
tents of the agreements on interconnections and the procedures
for their negotiation are subject to the authority of the Public
Utilities Commission.

7 How frequently is the legislation used in practice and what is its
practical impact?

According to information published on the Competition Council
website (www.competition.lv), 14 cases of abuse of dominant
position were examined by the Competition Council in 2003,
and 15 cases in 2004. In 2004, abuse of dominant position was
established on three occasions. There is a slight decrease in the
number of dominant position abuse cases as compared with pre-
vious years, when the number of cases examined was above 20.

The limited number of abuse of dominance cases has not
yet created a sufficient basis for dominant companies to evalu-
ate their standard of conduct against the local precedents. But,
the competitors of dominant undertakings are well aware of the
provisions of the Competition Law and do not hesitate to resort
to them in cases when abuse is perceived. On the other hand,
dominant undertakings are generally well aware of the increased
degree of scrutiny their position may invoke.

8  Whatis the role of economics in the application of the dominance provisions?

Decisions of the Competition Council are mostly based on factual
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and legal analysis of the market data, information obtained from
the market participants and earlier EU precedents. Although the
staff of the Competition Council is partly comprised of econo-
mists, so far complex economic analysis or economic expert wit-
ness opinions usually are not the part of the proceedings.

Scope of application

9  To whom do the dominance provisions apply? To what extent do they apply
to public entities?

The dominance provisions apply to any market participant. A
market participant is defined as any party (including foreign par-
ties) which carries out or intends to carry out commercial activi-
ties in the Republic of Latvia.

According to the case law of the Competition Council, the
Competition Law is applicable in respect to state or municipal
institutions when they act as market participants in commercial
transactions. If state or municipal institutions act within the scope
of their public functions, the Competition Law does not apply.

Dominance

10 How is dominance (or its equivalent concept under national law) defined?

Unlike the EU, the Competition Law defines a dominant position
not only with reference to market power, but also with respect to
a quantitative criterion of a specific market share of the market
participant.

According to the Competition Law , a dominant position
is defined as an economic (commercial) position in a relevant
market of a market participant or several market participants if
the market share of such participant or the participants in this rel-
evant market is at least 40 per cent and if such participant or such
participants have the capacity to significantly hinder, restrict or
distort competition in any relevant market for a sufficient length
of time by acting with full or partial independence from competi-
tors, clients or consumers.

11 What is the test for market definition?

The Competition Law contains definitions of relevant product
and geographic markets.

The relevant product market is defined as a specific prod-
uct market which also includes all those products which may
substitute a specific product in a particular geographic market,
taking into consideration the factor of substitution of supply and
demand and specific characteristics of the product and its use.

The relevant geographic market is a geographical territory
in which competition conditions in a relevant product market
are sufficiently homogeneous for all market participants, and
therefore this territory can be distinguished from the other ter-
ritories.

No other formal guidance is currently in force in respect of
market definition, although previously effective interpretative
guidelines of the Competition Council are available. EU case law
and the guidelines of the European Commission may be used as
reference by the Competition Council and market participants.

The market definition does not differ for merger control
purposes.

12 Ts there a market-share threshold above which a company will be presumed
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to be dominant?

Under the Competition Law, dominant position is defined as
a combination of high market share (above 40 per cent) and
market power. Consequently, if the market share of a company
is above 40 per cent, its market power has to be analysed to
determine whether the company is dominant.

13 Is collective dominance covered by the legislation? If yes, how is it defined?

The Competition Law does not address collective dominance
as a separate issue. The definition of dominant position refers
to the ‘economic position of a market participant or several
market participants’. In 2005 the Competition Council analysed
the issue of collective dominance in decision dealing with the
review of application by SIA NIKO-LOTO alleging collective
dominance held by Latvijas Krajbanka and Latvijas Hipoteku
un Zemes Banka in the market of services of managing accounts
of privatisation certificates held by legal entities. In a particular
case the Competition Council, with reference to EU case law,
concluded that there is no economic relationship between the
two banks on the basis of which the banks would present them-
selves as a collective entity in the market of servicing transactions
with privatisation certificates.

14 Does the Tegislation also apply to dominant purchasers? If yes, are there any
differences compared with the application of the law to dominant suppliers?

The Competition Law provisions do not distinguish between
various roles of dominant undertakings. Dominance provisions
apply to any dominant market participant acting in an abusive
way (see question 15).

Abuse in general

15 How is abuse defined?

An open list of categories of abusive conduct includes:

e refusal to enter into transactions with other market partici-
pants, or amending the provisions of a transaction without
an objectively justifiable reason;

e restriction of the amount of production or sale of goods, the
market or technical development to the detriment of con-
sumers without an objectively justifiable reason;

e imposition of provisions according to which the entering
into, amendment or termination of transactions with other
market participants makes such participants dependent on
them, or these market participants accept such additional
obligations as, by their nature and commercial use, have no
connection with the particular transaction;

e direct or indirect imposition or application of unfair purchase
or selling prices or other unfair trading provisions; and

e application of unequal provisions in equivalent transactions
with other market participants, creating for them, in terms
of competition, disadvantageous conditions.

The Latvian Competition Law follows form-based approach
to identifying anti-competitive conduct. Lack of negative effect or
elimination of negative effect by the undertaking which has com-
mitted an abuse of dominant position in certain circumstances
may serve as grounds for a decrease of penalties to be imposed.

16 Does the concept of abuse cover both exploitative and
exclusionary practices?
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The concept of abuse covers both exploitative and exclusionary
practices (see question 15).

17 What link must be shown between dominance and abuse?

There is no requirement to demonstrate that dominance and
abuse occurs in the same market. For example, abuse may occur
when the undertaking dominant in one relevant market leverages
its economic power to gain position in another market. Likewise,
there is no requirement to demonstrate economic benefit of the
dominant market participant to prove the abuse.

18 What defences may be raised to allegations of abuse of dominance?

The market participant may prove that it does not hold a domi-
nant position in any given relevant market by supplying alterna-
tive market share data or providing information which shows
that it does not possess an ability to act independently of its
competitors, clients or consumers for a sufficiently long period
of time.

If the dominant position of the market participant is dem-
onstrated and certain of its activities are claimed to be abusive,
various factual defences may be raised, such as an objectively
justified reason for refusal to enter into a transaction with any
particular market participant, or economic circumstances which
result in the setting of a particular price for the products.

Specific forms of abuse

19 Price and non-price discrimination

The Competition Law expressly provides that the abuse of
dominant position may involve direct or indirect imposition or
application of unfair purchase or selling prices or other trade
conditions, as well as applying unequal provisions in equivalent
transactions with third parties, creating competitive disadvan-
tage for such third parties.

For example, the Competition Council determined that SIA
Rimaida, being in a dominant position in the market of distribut-
ing the video film Terminator 3: Rise of the Machines, imposed
unfair (discriminating) sales prices on a number of market par-
ticipants, thus creating competitive disadvantage. Although the
Competition Council noted that the abuse of dominant position
is normally considered a grave violation of the Competition Law,
it imposed only the minimum penalty on the company in view
of the fact that unfair prices were applied in connection with
distribution of one film only and did not result in substantial
adverse consequences in the relevant markets.

20 Exploitative prices, terms or conditions of supply

Direct or indirect imposition or application of unfair purchase
or selling prices or other trade conditions is expressly prohibited
under the Competition Law.

21 Rebate schemes

Pricing practices that have a foreclosing effect on competitors
and potential competitors of a dominant undertaking are prohib-
ited. The case law of the Competition Council, however, shows
that the schemes involving rebates are not unlawful per se, even
if instituted by dominant undertakings.

The Competition Council has reviewed the discount policy
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of an entity in a dominant position, the Latvian Post Office. The
Competition Council confirmed that volume-based discounts are
lawful and should not be considered as discriminatory. It also
confirmed that discounts which are granted in relation to custom-
ers’ service or cooperation may be permissible (in the relevant
case the customers that sent large volumes of mail did their own
sorting and were granted a discount for those activities).

22 Predatory pricing

Under the Competition Law there are no express provisions deal-
ing with predatory pricing. But, the list of abusive conducts as
provided under the law is not exhaustive. Predatory pricing by
definition as a practice aimed at hindrance, restriction or dis-
tortion of competition would qualify as an abuse of dominant
position.

23 Price squeezes

There are no express provisions under the Competition Law
regarding price squeezes. But, the abuse of dominant position
may involve direct or indirect imposition or application of unfair
purchase or selling prices or other trade conditions. Price squeezes
are likely to qualify under this provision.

24 Refusals to deal and access to essential facilities

The Competition Law provides that abuse of dominant position
may take a form of refusal to enter into transactions with other
market participants or amending the provisions of a transaction
without an objectively justifiable reason.

Thus, the Competition Council determined that a/s Liepajas
Siltums, holding a dominant position in the market of supplying
heat in the city of Liepaja and holding under the law an exclusive
right to seal hot water meters, without objectively justifiable rea-
son had refused to enter an agreement with the participant of the
market of supply and sealing of hot water meters. A/s Liepajas
Siltums was ordered to enter an agreement.
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undertakings are precluded from the imposition of provisions
according to which the entering into, amendment or termination
of transactions with other market participants makes such par-
ticipants dependent on them, or these market participants accept
such additional obligations as, by their nature and commercial
use, have no connection with the particular transaction.

The Competition Council found abuse of dominant posi-
tion in the activities of a/s Hoetika-ATU. The company was in a
dominant position in the market of removing household waste
and offered customers discounts on this service on a condition
that they use the disinfestation and disinfection services of a/s
Hoetika-ATU. A/s Hoetika-ATU was ordered to discontinue the
illegal practices.

See also ‘Lattelekom SIA, a high-profile tying case, discussed
in question 34.

27 Timiting production, markets or technical development

The Competition Law provides that abuse of dominant position
may occur as restriction of the amount of production or sale of
goods, the market or technical development to the detriment of
consumers without an objectively justifiable reason.

28 Abuse of intellectual property rights

There are no express provisions under the Competition Law
regarding abuse of intellectual property rights. But, the list of
abusive conducts as provided under the law is not exhaustive.
Under certain circumstances misuse of intellectual property rights
may qualify as abuse of dominant position.

29 Abuse of government process

There are no express provisions under the Competition Law
regarding abuse of government process. But, the list of abusive
conducts as provided under the Law is not exhaustive. Poten-
tially, abuse of government process may qualify as abuse of domi-
nant position.

25 Exclusive dealing, non-compete provisions and single branding

Exclusive dealing, non-compete provisions and single brand-
ing generally fall under provisions of the Competition Law that
prohibit agreements between market participants regarding the
division of markets by territory, customers, suppliers or other
conditions. Although not expressly stated, such activities may
also qualify as an abuse of dominant position if undertaken by a
dominant undertaking.

The Regulations of the Cabinet of Ministers No. 434 of
27 April 2004 — On Exemptions from Prohibition of Vertical
Agreements Provided under Article 11 of the Competition Law
— impose a market share cap of 30 per cent. Consequently, verti-
cal agreements block exemption is not available for the market
participants holding dominant position. Dominant undertakings
are allowed to engage in exclusive dealing and single branding
arrangements and impose non-compete provisions on the coun-
terparties only if such practice can be objectively justified from a
commercial point of view.

30 TStructural abuses’ — mergers and acquisitions as exclusionary practices

Creation or strengthening of a dominant position is covered by
substantive merger control law: mergers resulting in the creation
or strengthening of a dominant position may be prohibited. At
the same time, it is not excluded that structural operations of
undertakings not falling within the scope of merger control could
also be considered prohibited under abuse provisions.

31 Other types of abuse

A case-specific approach is taken by the Competition Council
when investigating circumstances of potential abuse. The list of
examples of abusive conduct as provided under the law is by
no means exhaustive. Any type of activity may be found to be
abusive if it is determined that by practising it, the dominant
undertaking abuses its special economic position.

Enforcement

26 Tying and leveraging

Tying and leveraging by a dominant firm may be illegal under
Latvian law. The Competition Law provides that dominant

32 Is there a directly applicable prohibition of abusive practices or does the law
only empower the regulatory authorities to take remedial actions against
companies abusing their dominant position?
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Abusive practices are prohibited. The Competition Law empow-
ers the Competition Council to determine that the abuse of a
dominant position has taken place and to impose a legal obliga-
tion on the market participant (eg, to cease illegal activities or to
undertake certain activities).

33 Which authorities are responsible for enforcement and what powers of
investigation do they have?

The Competition Council monitors the compliance of dominant
market participants with the competition rules. Violations of the
Competition Law may also be determined by the courts.

The Competition Council collects information necessary for
adopting a decision on the matter. As a general rule, the persons
involved must provide the information requested by the Compe-
tition Council within seven days of the relevant request.

The investigative powers of the Competition Council are
quite broad and they include:

* Requests for information. The Competition Council has the
right to request necessary information, including confidential
information, from any natural or legal persons, and state and
municipal institutions, as well as to receive oral or written
explanations from the relevant persons.

e Inspection visits. The Competition Council may conduct
inspection visits, including visits without advance notice, to
the market participants. During the inspections, the officials
of the Competition Council may request oral or written
explanations, review any documents and receive these docu-
ments or copies thereof.

e Seizure of relevant documents and property.

e Entrance into vehicles, private residences and other move-
able or immoveable property of the market participants and
inspection of property and documents contained therein. The
searches are conducted on the basis of the decision of a court
and in the presence of the police. If there is a suspicion that
the relevant documents may be located in third parties’ move-
able or immoveable property, the Competition Council also
has the right to inspect such property, subject to the court’s
decision.

e Adopting a decision on administrative violation if a person
fails to supply requested information or cooperate with the
Competition Council as prescribed by law.

34 Which sanctions and remedies can they impose?

Upon finding the abuse of a dominant position, the Competi-
tion Council adopts a decision regarding the establishment of the
infringement, imposition of the legal obligation and imposition
of a fine.

The abuse of a dominant position may be punished by a fine
of up to five per cent of the net turnover of a market participant
for the previous financial year, but not less than LVL250 (about
€360). If the market participant fails to fulfil the imposed legal
obligation, the Competition Council may increase the fine up to
10 per cent of the net turnover of the market participant for the
previous financial year, but not less than LVL500 (about €720).

Structural remedies are not expressly provided for under the
Competition Law and have not been imposed in dominance cases
so far; however, presumably ‘imposition of the legal obligation’
may involve provision of structural remedies.

The highest fine ever imposed by the Competition Council
for abuse of dominance was that imposed on Lattelekom SIA
amounting to LVL508,389 or 0.35 per cent of Lattelekom SIA’s
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annual net turnover for 2002. Lattelekom SIA abused its domi-
nant position by offering the complex service Comfort ISDN,
which combines three services: lease of digital office telephone
switchboard, connection of two ISDN lines, and voice telephony
services in the public fixed-telecoms network. Lattelekom SIA
being in a dominant position in the market of voice telephony
services in the public fixed-telecoms network offered ISDN line
subscription fee discounts and discounts of Comfort ISDN serv-
ice fees, foreclosing the market of lease of digital office telephone
switchboards.

35 What are the consequences of an infringement for the validity of contracts
entered into by dominant companies?

The Competition Law prohibits and declares null and void
agreements between market participants, the purpose or effect
of which is hindrance, restriction or distortion of competition in
the territory of Latvia.

36 To what extent is private enforcement possible? Does the legislation provide
a basis for a court or authority to order a dominant firm to grant access (to
infrastructure or technology), supply goods or services or conclude a contract?

Any person reasonably interested in the elimination of a viola-
tion may submit an application requesting the commencement
of an investigation. A person shall be deemed to be reasonably
interested if, as a result of the violation, it has become or may
become subject to violation of its rights and interests. Also, par-
ties involved in committing a violation shall be entitled to request
the commencement of an investigation.

The Competition Council or the court is entitled to impose
legal obligation on the market participant upon determination of
violation of the Competition Law. The case law of the Competi-
tion Council shows that ‘imposition of legal obligation” has been
interpreted broadly to cover imposition on the market partici-
pants of various obligations, including obligation to grant access
and to enter into contracts for supply of goods and services.

Thus, eg, the merger of Telia Aktiebolag and Sonera Corpo-
ration was cleared by the Latvian Competition Council subject
to certain conditions in view of the fact that the merger resulted
in the companies of the group obtaining a dominant position on
a number of markets. Among others, the Competition Council
imposed an obligation on the market participant for a period of
three years to ensure free and non-discriminatory access by any
third party to its international telecoms infrastructure, taking into
account the technical capacities.

37 Do companies harmed by abusive practices have a claim for damages?

The Competition Law imposes an obligation on a market par-
ticipant which deliberately or negligently violates the competi-
tion rules to compensate for damages which were caused by the
infringement to another market participant or party to the agree-
ment. Award of compensation is within the jurisdiction of the
courts of general jurisdiction and not the Competition Council.
Therefore, an action for damages must be brought before the
relevant court.

There are no publicly available decisions granting damages
in claims for abuse of dominant position.

Practice
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38 What is the most recent high-profile dominance case?

Due to the limited number of dominance cases, very few of them
have attracted substantial interest of wider public. The most
recent high-profile dominance case is that involving imposition
of substantial penalty on Lattelekom SIA (see question 34).

Outlook

39 Are changes to the legislation or other measures expected that will have an
impact on this area in the near future?

The most recent amendments to the Latvian competition rules
came into force on 1 May 2004. On the basis of those amend-
ments, the regulations of the Cabinet of Ministers relating to
the procedure for submission of merger notifications and the
procedure for calculating fines for violation of rules on restric-
tive practices and abuse of dominance have been passed. At the
moment there are no particular plans for any additional changes
in this area.
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